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Assignment of &Por

i. The trial court denied the deft-nldant rrdnimal due process when it

ten-ninated her frofn dreg court without notice= and an opportunity to be heard

on al leged violations of her contract. 

2. Linder die appearance of fairness doctrine this court. shou..k :reYllartd

iEor a new bearing cm. the defendant' s motion for reconsideration before a

different judge because a reasonably prudent, disinterested observer would

not conclude that the defendant had. obtained a fair, impartial and. iieutra.l. 

hearing on her motion. 

3. The trial court erred whein it i oposed legal -fir ancial obligations the

legislature has not. authorized. 

4. This court should not impose costs on appeal if' the state

substantially prevails. 
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1. Does a trial court deny a defendant rninirnal due process if it

terminates that defendant from drug court wil hoot notice and acyl opportuni,"Y

to be heard on alleged violations of the drL[g sOWI Lcsntract? 

2. Under the appearance of faimess doctrine should an appellate court

remand a case for a new hearing before, a differen1judge when a reasonably

prudent, disinterested observer would not corkhide i al the detendant had

obtained a fair, i3ripartial and neutral hearing under the original', j edge? 

3. Does a trial court err if it iniposes legal -financial oliligatk.)ns the

legislature has not authorized? 

4. Should. the court of appeals iarapose casts on appeal if the stat,' 

substantially prevails in circumstances in which the defcai.dwrt has no current

or future ability to pay? 
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STATENUENT (N TME.1, CASE

By infon-nation fled June 23, 201.5, the Thurston coun-[y l,) ro;,ecklfor

charged the defendant Linda K:... Harper with trI' ve counts of' idce ntiiy thefl: art'd

five counts of forgery. CP 3- 4. The court lherea te.r appolind(- ct counsel of the

defendant upon its finding that she was indigent. CP 5, Oia `s1'ovt-..n+ e r .3, 

2015, the defendant entered into a drug court contract with the T°hursto

County Prosecutor in this case whereby she agreed to attend drug crrurtl

successfully complete treatment, and give, up her right to trial and tl,ie I: 

to the Presentation of evidence should she be revoked :frorn th.e agrcorrient, 

C11 12- 15. She also agreed to a nurnber of other r. quirwrnents, irWILLdirig the

following: 

CP 13. 

12. To make weekly payments to the Drug Court l'' rogrm in the
amount of $30. 00 towards tho cost oftreati-nerit. 

In return, the Thurston (uounty Prosecutor agree t,) disi iss the c arg(, s

upon the defendant'., graduation from the prograiri. M. 

Following_, ;her entry into the prograrn, the det'en Cant cvas I.-Wi<;e. 

sanctioned for violations. CP 16, 22; RP 1111.0115 7- 9), SCP 1. 1/ 17/ 1 5 H- 14.. 

The second sanction included severe days o1 jail. Id'. On Novegnuber 24, 2015, 

the defendant appeazed in court for :her weekly review, :having just bec!n

released upon her second sanction. R.P I1/ 24/ 1, 5 11. Sever da,.: later on
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December 1, 2015, the prosecutor filed a " Petition Alleging Non••Co.ml)lian(:e

with. Conditions of Drug Court: Contract and Motion fir Terr.nina.tion." C" f" 

26. The Petitionand Motion stated the fallowing: 

CP 26. 

COMES NOW JON TUiq.J1 1M, Prosecuting Mtorney in. the
and for Thurston County, State; ofWashington, lay and th rough Josef h
F. Wheeler, Deputy Prosecuting Attorney, and moves this four

a petition alleging non-compliance with the Drug/ DUl Court
Contract, based upon the fact in the following declaration which
allege that the defendant has violated the conditions( s) of the, 

Drug/DUI Court Contract entered under the tial->ove- era tled causo, 
resulting in the State moving for the defEndanf s termination F-rorrr they
Drug/DUl Court. 

Thie " following declaration" r€wferre;dto in the Petiticxn. and Motion

appeared at the bottom of the page; aDder Mr. Wheeler" s signature ,: nd. stater/ 

as follows in its entirety. 

CP 1.6. 

I, Joseph F. Wheeler, hereby certify that I ain a. Deputy
Prosecuting ,attorney for Thurston. County, Wash:inglon. The non.- 

compliance

on.-

compliance petition and motion for terrninatiicm should be issuccl

supported by the flowing [ sic] fact and. Circlrmstartcii! S' lraj lil'rf:; w, 

follow all, terms and conditions of drag court. 

On December 8, 2015, the defendant on this petition. RP

12/ 8/ 15. 1- 3. At that time neither the court noir the prosecutor i;nfornied the: 

defendant what constituted her alleged violations since her release fron-i

custody. Id. When. asked what she had to say the det ndara denied any

willful violations of her drug court contract since she was last from
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custody on November 24th. RP 12/€1/ 15 4- 5. Specifically, the def, -radarIt

argued as follows

THE ]DEFENDANT: Uhm, last week I came in witti a attitude of

me being right because I was helping sorneone and that is why I was
late and then the parking lot issues which -,vould most -- the peol) 1e that
stand aroti nil could have said.[ am serious about this prc)gra , I have

dedicated. I think quite a bit of nny time into it even though it didn' t
show as far as being participating in and be in classes and making it
to the other class on time due to other reasons as far as my health. I
ended up in the emergency room while f was in crest,,)caly because of
the overwhelming amount of stress that' s going on in the jail and I
don' t want to be apart of what' s going on in there. So I an:r iiia orange
due to the fact that I didn' t want to be a part ofwhat' s going on th r,-, 
I do want to continue to do drug court because .1 think :it is going to be
beneficial for me. I was still in the learning process ofeverythi rig and
I do and am going to be making mistakes here and there, but as far as

my sobri -ty goes that was the toughest. And I did my seven dory
sanction on tray dirty UAs and 1 still have a stron..g, mindset, abort: 
wanting to change my life and doing the right thing arnd showing dist
courts and the program that I can do this, and I am goitre; to be alnle t:o
be successful at doing it if I' nr given tyre opporti; ity to do so. 

RP 12/ 8/ 15 4- 5. 

Following the defenxdant' s stateme nt the court ter€riinatccl he r frorrr t.li,: 

drug court program,, apparently based upon the violation:." forwhich the court

had already imposed sanctions. P, P 5- 6. The following gives the court' s

statement upon termination: 

THE COURT: Okay. Thank you:. 

Well., I' m pausing because the Court was guardedly optimistic
that Ms. Harper' s allocution was going to be a little, bit difftrent than
it actually was. And I know this is all about State of Wa-shington
versus Linda Harper but I can' t: help but recognize that, once again, 
Mr. Griffith i s in a very difficult situation. where I' r.;n srn.re that h:i. s -- l
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and confident that Mr. Griffith' s re ornmendation to his client, Nis,. 

Harper, was that Ms, Harper say something other than c hal she said
here this .morning, so this is truly an i.rrafortunate situatJion. 

And, Nis. Harper, when you were before the Court last in front
ofme l took: some time to explain. to you and place on the record the

long list of sanctions that this C' o€irt has imposed since you' ve been
in the program, and I mean no disrespect to you, ball: when you SaIY
that you are serious about the program, your actions hzr,,e not sl oAvri
that you' re serious about the program. In fact, you migli t --- and I don'' t
appear ---1. don' t want to be flippant about it, but I think you rna.y have
set a record for the most number of' sanctions in the -very briefest
period of time since you' ve been in the program so this i; an. easy call
for the Court. 

The i"' orart will terminate Nd s. l I miler :fr, om the. p rogr .r , u . beau le

this matter for a reading of the record next Tuesday at ten o'' cloC.K. 
See you I' uesday. 

Looks Re Ms. Harper is looking at a time; long 1: nie, too, 4') to
57. 

RP 1218/ 15 6- 7. 

One week after this hearing the defense orally moved for

reconsideration of the decision to terminate, and the defendant v axone , a I.ettcr.• 

to the court in support of that motio n. ISP 12/ 15115 7- 10. Altf[ough. the judge

agreed to put the motion over for two weeks, he refused to let the defendant

speak. RP 12/ 15/ 15 9. The judge thea took, the defendant' s letter acid ripped

it up' while he stated the following to the defendant: 

The verbatim report of the 12/ 15/ 15 hearing does riot include at
notation that the court took the defendant' s letter and tore it up. However, at
the next hearing; the judge admitted that he had taken. this actio;.. 

Specifically, the court stated: " Arid I think what happened is, as 1: recall. 
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MR. WHEELER: Your Honor., is the Cow -t interested in hearing
from Ms. Harper? 

THE COURT: No. 

Ms. Harper, here' s the letter that you sent to. me., l haven' t read
it. Don' t write to me anymore. Frn, not interested in hearing from yo11: t. 
You have zero credibility with me. Zero. 

If you guys want to continue it two weeds, that' s fine. 1 have a
pretty good idea of what' s going to happen. 

RP 12/ 15/ 15 9- 10. 

Two weeks later the parties appeared before inthis case, during; which

time the judge apologized to the; defendant; For his conduct at the prior

hearing. RP 12/ 29/ 15 9- 10. The court then denied the defendant' s motion

for reconsideration, reviewed the l.iolic,e reports, foand the defend mt, guilty, 

and sentenced the defendantw4hin the standard rantle to 43 rnoriths in prison, 

RP 12119115 16- 2.1; CP 57- 67. The court also imposed a $ 30. 00 legal

fi nancial obligation, noting " Drug Court balance" by it. CP 60. 

Following imposition of sentence the deferrrdant filed hrrtehv notice cif

appeal. CP 90. The court then entered a new Order of Ind.igenc;y atgairr

finding that she did not have the means to hire her own attorney or pay for the

costs of an appeal. CP 87- 88. 

anyway, I remember you writing a letter to nae; that I tore up in front of you
id told you not to write to me anymore." R -P 12/ 29/ 15) 15. 
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ARGUMENT' 

I. THE TRIAL COURT DENIED' T -RE 1) 1:€;FEIN I) AN 1' 

MINIMAL DUE ]PROCESS WIlCEN IT ' 1i' ERM1<NA' EI) ; VIER 'FROM

DRUG COURT V I I HO UT Nof' EE icE AND AN OF']EDOId." EC UN11 Y TO
BE HEARD ON ALLEGED VIOLATIONS OF 11ER CONTRACT. 

At a minimum, procedara- , due process under Washing,- n

Constitution, Articl(; 1, § 3 and United States (-'' on.stit;xtioiri, Fou.zli-, elnuhft

Amendment requires notice and the oppertunny to be heard before a

competent tribunal. In re Messmer, 52 IA7n. 2d 510, 126 P.2d 1004 ( 1958). 

In the Messmer decision., the Washington State Stliprem C'ourt provided the

following definition for procedural due pr-ocess. 

We have decided that the elements of the constitutional guaranty
of due process in its procedural ass, ect are notice: and crrr. opportuiihy
to be heard[ or defend before a con7petent tribunal in are order. Si
proceeding adapted to the nature!: of the case:; also to have the

assistance of counsel, ifdesired, and a reasonable tirne for prep.ar::rtion, 
for trial. 

In re Messmer, 52 Wn.2d at 514 (quoting In, re .l"etrie, 40 ' kr).2d. 809, 24-6

P. 2d 465 ( 1952)), lin Silver firs 7') wn jVoi res, Ir e. v Silver Lake Water

Dist., 103 Wn.App. 411, 12 P. 3d 110:.. 2 ( 20011) th+ oBalrt « f A,ppe.a.ls st t:es

this principle as follows: 

The Fourteenth Amer rtdment to tl.,e l:_inited SIAAes Constitu-tion

provides that no state shalt "`deprive any persc,n of life, fiberty, or
property, without due process oflaw." '' I e Ia.:al r̀in?,tor:rC o, nst;itr.rticri
contains .an almost identical clause. Wash, U'onst., art.. I, : 3

person shall be deprived of life, liberty, or property, without dire
process of law."). At mirrimGrnr., procedural due pro(::ess requires

notice and an opportunity to be heard. Riva ri v. CitY q;{' iteacorn.a, 123
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Wn.2d 5 73, S 83, 870 P.M 299 ( 1994) '- (': ie:neral ly; in i. oleia ; t the

degree of process that will be a:fSì)rded. nn a paa-ti.cutar Cl; Ase:, .the court
balances the following interat.s: ( I) the private-: i.r[terc!!.;t t:o be
protected: ( 2) the risk. of erroneous dcprivr--ttior:. of that interest; by the, 
government' s procedures, and (: 3) the ; ;ovc:rnment' s irntt"xest, in

maintaining the procedures."' i -car ea-ue procs;,; s procctlons to be
implicated, there must be an individual inaxest assertod that IS

encompa:,sed within the p-rotection of i ife, liberty, or prop i'l-r-ty, 

Silver P irs Town Homes, Inc., at, 1. X0291. 

In the case at bar the state and the- prosecutor dLemed (,he dlef'enci u -a

both notice and an opportunity to be hard.. First.. the ..tatc acid not given arct7

information to the defendant on wb t violations the state ' iala f ' 11 1irn.ia:ig

justified terminating her from the (:trug court pr©gr im. ' le i- SaizT) total of ticc:; 

notice provided was found in the unsigned and unsworn that, was

printed at the botto:rn of the state' s motion. It states: 

CP 46. 

I, Joseph P. Wheeler, hereby certify that I am a Depi:r y
Prosecuting Attorney for "thurstcrr Coun(.y, NVa,sh:ington. The 110,11• - 

compliance petition and motion for terrninat:ion shiaca' jld be issaed
supported by the flowing [ sfic] i:act and circun-r'star"r':es: fa"Juna';, re, 

follow all' terms and conditions of• drug court. 

This statement does not put the defendR:ult on any notice oft:ll-.i

the state was making. It does not make any facteral alle', ations a:nd it; dot:,s not

cite to any provision of the drug court: agreement the state claimed the

defendant had violated. There certainly was no question that the def' ndlan't

previously violated provisions of her drug; court agreement. F tovaever, she
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had previously been sanctioned for those violations. In fact., she had been

released from seven days in jail on her second sanction just 7 days b6ore the

state filed the motion to terminate. Thus, while a dj,,ug coiIrt sanction. (11, 

termination hearing, does not require lhe full pwioply of due: process rights

inherent in a felony jury trial, it all least includes the right to notice: of the

violations alleged. 

In this case the lacy of written notice was exacerbated by the tact that

no notice of the alleged violation or violations was given orally in couill. 

Thus, the defendant was left to speculate as to why the state :: 



IL LANDER THE PTIEARA,NCE OF FA.I[PIli 4ES, I;I0C l"RINI1L', 
I'III s̀ COURT SHOULD REMMND FOR A NEW HEARING

01-

N THE

DEFENDANT' S MOTION FOR REC0NS1DERA,TIg3l~¢i BE CJI €E . , 
DIFFERENT JUDGE BECAUSE A, REASONABLYY PR:TJIf.TI[ NO [`, 
DISINTERESTED OBSERVER " VOULD NOT I:"ONCLILTDE" 'I 1̀1- 114L" T' 
THE, DEFENDANT HAD OBTAINED A, FAIR, f1VIIvA; llyl." i. I.: I_, A,xii

NEUTRAL HEARING ON HERMOTION. 

Under the Appearance of Fairness doctrine, a j udieial proc: eedi.ng is

valid. only ifa" reasonablyprudentaiiddisinterested observer varrrlr.!cc, n, 1r d{. 

that all parties obtained a fair, i.rnparda.l, and neutral hearing." State v. 

Ladcnhurg, 67 Wri. Lpp. 749, 754- 55, 440 P. 2d 224 ( 1992); v. 73alal, 

77 Wn.App. 720, 722, 493 P. 2d 674, 675 ( 1995). This rule derives in part

from section 3( C)( 1) of the Code of Judicial Conduct which. provides in part

that " bludges should disqualify themselves in a procceding in which their

impartiality might reasonably be questioned ...." Our courts analyse

whether or not a trial ,judge' s impartiality might reasonably be questioned. 

under an objective, test that assumes a. reasonable person. to knew arud

understand all facts rclevant to the. case. Sherman v. State, 128 Wn.2d 164, 

905 :P. 2d 355 ( 1995). The party seeking disqualification has the burden of

producing sufficier,,it evidence derrnon strating actual or potential' bi,:ts; erre E e

peculation is not enough. In re Pers. Restraint ofHaynes,. 100 Wnn.App. 

366, 996 P. 2d 637 ( 2000). 

Federal courts applying a similar test suggest consideration of the

Following three criteria when evaluating the creed to remand a case before a
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different judge. ': These criteria are: 

1) whether the original judge would reasonably be expected upon. 
remand to have substantial di ficulty irn Putting out of his or her rrairrd
previously expressed views or findings determined to 1' C erroneor.€s carr
based on evidence that must be rcjectE: d, (2) whether reassignment is
advisable to preserve the appearance, of justice, and (: i) NAheth;,-r

reassignment would entail waste w -id duplication out ofproportion r: t. 

any gain in preserving the appearance of fairness. 

UnitedNati Ins. Co. V R & D Latex Coq,., 242 ir. 3d 1102, 11E- 119 ( 9`' Cir. 

2001). 

A careful review ofthe court' s statements at: the hearing r.» a Dec,era.aber

12, 2015, strongly supports the conclusion that each of tfiese criteria has been

rnet and that this court should remand for anew hearing, in front of a different

judge on the defendant' s motion for reconsideration, Tlae following reviev/s

the court' s statement given following the defendant' s oral arrotion for

reconsideration: 

Mfg. WHEELER: Your Honor, is the Court interest: d in hearing, 
from Ms. Harper? 

THE COURT: No, 

Ms. 1laxper, here' s the leti.er that you sent to arae, l haven' t reac-1

it. Don' t write to me anyrri re. Fm not interested in hearing Pram ,tlo' Ul. 
You have zero credibility with rne. Zero, 

If you: guys want to continue it two weeks, that' s fine. 1 have a

pretty good idea o what' s going to happen. 

RP 12/ 15/ 15 9- I0. 

The court' s statements standing alone would lead any reasonable
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person to believe that the defendant was not going to get a fair hearing on her

i oti.oan for reconsideration. However, the court' s statement does not stand

alone. Rather, while the verbatim report of the 12/ 15/ 15 hc;aring does nol. 

include a notation that the court took the defendant' s letter and tore, it up irl

front of her, this is precisely what happened. At the next hearing the judge

admitted that he had taken this action. Specifically, the judge stated: " Ard.. 

I think what happened is, as I recall. anyway, E remember you. ml:ri6ng a le'tt,tr

to me that I tore tip in front of you and told you not to write to me anymore.'' 

EaP 1. 2129115 1. 5. It is true that the court made this adi-nission during ar 

apology to the defendant. However, apology or no, they cmirt grossly

inappropriate conduct and statements at the prior hearing would. lead any

reasonable person to the conclusion that the defendant: was not going to get

a fair and impartial hearing on her iinotion. As a result., this court slrousl,,J

vacate the trial court' s decision. denying the delendant' s motion for

reconsideration and remand for a nelx hearing on the motion. in front of a

different judge. 

III. THE ' I,RIAL, COURT El": IED WHEN . IT M_POSE D

L EG'AL-FINANCIAL OBLIG Thl,) h S! THE LIECUSL,.`7 I)RE illlAS

NOT AUTHORIZED. 

In Washington the establishment of penalties for c;rinies is solely a

legislative function. See Slate v. 7'horne, 1. 29Wri.2d 7: 36, 7€`;7, 921112d 514

1996). As such., the power of the legislature to set the type, amount ar: d
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terms of criminal punishment us plenary and only confined by consti(.rrtional. 

constraints. rd. Thus, a trial court mwr only impose those terms and

conditions of punishment that the State v, ..i1llulcare, 

189 ' Flash. 625, t128, 66 RM X360 ( 1937)- One o:f' the terms thri t a. trial coram

may impose against a defendant is " costs" as aufzorized under RCW

10. 01. 160. The first section ofthis statute states: 

1) The court may require G def'en_dant to pay costs. ( osts may be
imposedonly upon a convicted defendrarrt, exc,rpt f6i costs iniposed_ 
upon a defendant' s entry into a deferred prosecution prograra, costs
imposed upon a defender -it for pretrial supervision, or costs imposeb:l

upon a defendant for preparing, and serving a warrantfor failure to
appear. 

RCW 10. 01. 160( 1). 

The second section of this statute includes language concerning the

imposition of costs involved in certain treafinaent prograins, as states: 

2) Costs shall be limited tai expenises specially ;ineurred by the
state in prosecuting the defendant or in adrriinistering the defi;rrc;d
prosecution program under chapter 10, 05 R4 - 1V or pretrial

supervision. They cannot inchide expenses inherent 41 providing a
constitutionally guaranteed. Jury trial or expenditures in connection
withthe rnain.tenance and operation that musot: 

be made by the public, irrespective of specific, violations of la -,o% 
Expenses incurred for serving of warrants for kiilure to appear arid
Jury fees ander RCW 10. 46. 190 may be included in costs the court
may require a defendant to pay. Casts for administering a deferred
prosecution may not exceed two hundred fifty dollars. Costs for
administering; a pretrial: supervision ether than. a pretrial electronic
alcohol monitoring prograrn, ( hug rrrornitorirrg, progi,anr, or 241V
sobriety prograrn may not exceed one hundred fifty dotlars. Costs for
preparing, and serving; a warrant for failure to appear may not exceed
one hundred dollars. Costa of incarceration imposed orr a defendetat
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convicted -ora misdemeanor cr r a gross m isd_erra.eanor ni a: yT not excee;ftil

the actual cost of incarecrattioni.. In no case may the court r qi i.irc the
offender to ]pay more than one 11undred dollars per d.av 17or the cost of
incarceration. Payment of other court- ordered financial. obligations, 

including all legal financial ob]igations and costs of supervision take
precedence over the payment of the cost of incarceration ordered by
the court.. All funds received from defendants for the cost of

incarceration. in the coU:nty or city jail. mast. be; remitted .For crirrr.i!n:a; 1.. 
justice purposes to the county or city that is responsible for the
defendant' s jail costs. Costs irrrescrsed constitute: a judgrnenll against a

defendant and survive a dismissal of the underlying action against th
defendant. However, if the defendant is acc:ltaitted On tlne underlying
action, the costs for prepaxinl}, and sen-vin.g a warrant tl011.R failure to
appear do not survive the acquitt;I, arncl the judginnent: that such. costs

would otlxerwise constitute shall "be vacated. 

RCW 10. 01. 160( 2). 

Under this statute the only costs a, court rnay impose are tl-osc ( I

specially incurred by the state in proseouti g the df„l:er:id.ant:", those costs

in administering the deferred prOsecutiorr program under chapter 10.05

BCW" and (3) costs of "pretrial superviisiark."' The trial court,,,, imposition of

30. 00 a week " towards the costs oTlreatment" is, not includr!d in those costs

authorized under RCW 10.0 1. 160,(2), Neither h,,1{; counsel been aide to fired

any other statute authorizing the imposition of this costa As a result the trial

court erred when it imposed this legal : tnancial 0b[ igation. 

BRIEF OF APPELLANT - 15



IV. THIS ( COURT SHOULD NOT IMPOSE C'OS°TS 0" ,41
APPEAL IF THE STATE SUBSTANTIALLY PR1NATHU;;', 

The appellate courts of this state; have diseretion. to regain from

awarding appellate costs even if the State substantially prevaii.'fs on appe ,,J, 

RCW 10.'13. 160( 1); State v. Nolan, 141. Wn..2d1620, 626.m , 8 - j, 3̀d 300 (2000, ii. 

State v. Sinclair,. 102 Wn. App. 380, 392, 367 P. 3d 61. 2..; 613 ( 2016). A

defendant' s inability to pay appellate costs is all impanant consideratio n to

take into account when deciding whether or riot to impose costs on appeal, 

State v. Sinclair, supra. In the case at bar the trial corgi hound ft.a2e defend& -rt

iind.igent and. entitled to the appointment of counsel at both the trial and

appellate level. In the sarne matter this Court should e < xercise zts ; iscret.ion

and disallow trial and appellate costs should the State substant:iahy prevail. 

Under RAP 14. 2 the State may request,' that the court order the

defendant to pay appellate costs if the state substantially pre, la-ils. This reale, 

states that a " corranissioner or clerk of the appellate. eourt will awa.jr3a „ osis to

the party that substantially prevails on ;review, unless thc appellate court

directs otherwise in. its decision terminating review." IAP 14.2 LnState u

Nolan, surra, the Washington Supreme Court held that wliil, this rule does

not grant court clerks or commissioners the discretion to decline the

imposition of appellate costs, it does grant this discretion to the appellate

court itself. The Supreme Court noted: 
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Once it is determined the State is the substantially- pr(z! vailir€ =. y, 

RAP 14. 2 affords the appellate court latitude in deterrrli_n:ing if costs:, 
should be allowed; use of the word " Will" irr_ the :first
to remove any discretion frons the operation oflEl'_ P' 14-? wif.:ir respe,,,t

to the com.r.rnissioner or clerk., bort that rule allows :far the appe;ll.a: rte
court to direct otherwise in its decision. 

date v. Nolan, 141 Wn. 2d at 626. 

Likewise., in RCW 10, 73. 160 the, 'leashingtori 1Legislwalye— i.[ajs <:ri< j, 

granted the appellate; courts di.scretiori to refrain fioin g;raiati:rk 3; an awalrrl of

appellate costs. Subsection one of this statute ;Mates: "[ t he ccuTt € faj)pcals, 

supreme court, and superior courts may require an. adult off6i: ie; r c, orlvirted

ofan offense to pay appellate costs.." ( emphasis added.). i). Sindair, 

supra, this Court; recently affrrrned that the statue prOvi.6cs 11-1c., appltlla t, 

court the authority to deny appellate costs In appropriate case r". 

5inclair, 192 Wn. Epp. at 388. A defendant should not b, f()rced to sr,ek a.. 

remission hearing in the trial court, as the availability of such. a: e he<ari Alr; 

cannot displace the court' s obligation, to exercise:, discr;,tiorr i, laer properly

requested to do so." L upra. 

Moreover, the issue of costs should b, decided at the appexl:l,ale s: our. -t

level rather than remanding to the trial court to make an. irrclividual.i! c-: l

finding regarding the defendant' s ability to pay, as reinand to i:: re tri, l ci;}r rI: 

not only "delegate[ s1 the issue of appellate casts away f_ron-, the court ti,ai.t is

assigned to exercise discretion, itwould also potentially be eti.pensive
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time. -consuming for courts and parties."' State v. Sinclair, 192 IK,11.. App. ;al; 

388, Thus, " it is appropriate for [ani appellate, court] to consider tl.tf" 7ssu,e of

appellate costs in a criminal case daring the course ofappelLAe review when

the issue is raised in an appellate brief." State v. Sinclair, 192 Wi-t. App. at

390. In. addition, ander RAP 142, the Court ma:v exercise its diiscretion.:i.n. a

decision terminating review. . 1d. 

An appellate court should deny an award of costs to the state in a

criminal case if the defendant is indigent and lacks the ability to pay. 

Sinclair, supra, The imposition of costs against indigent defiendants rails€ s

problems that are well documented, such as increased difficulty in reentering

society, the doubtful recoupmexnt of rnorney €cy the government, a:rld inequities

in administration. State v. Sinclair, 192 ` n.App. at: _391 ( citing ;St€ to v. 

Blazina, supra). As the court notes in Sinclair, ` f̀. i It enfir l.y appropriate

for an appellate court to be mindful of these concerns." State v. Sinclair, 192

Wn.App. at 391. 

In Sinclair, the trial court entered an order authorizing t lie. de fondaj.at

to appeal inforrna pauperis, to have alepoin naen[ of counsel, and to have the

preparation of the necessary record, all at State expense upon its findings th,_at

the defendant was " unable by reason ofpoverty to pay far any of'the expenses

of appellate review" and that the deferndarnt " cannot contribute ari.ylf rig

toward the costs ofappella.te review." StWe v. Sinclair, 1. 92: Wn. App. a1; 39:2. 
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Given the defendant' s indigency, combined with his advanced age and

lengthy prison sentence, there was no realistic possibility he would be able

to pay appellate costs. Accordingly, the Court ordered that appellate costs not

be awarded. 

Similarly in the case at bar, the defendant is indigent and lacks an

ability to pay. The defendant is a 32 -year-old drug addict sentenced to 43

months in prison with a requirement that she successfully complete treatment

following her release from prison and during her community custody. Given

these factors, it is unrealistic to think the defendant will be able to pay

appellate costs. Thus, this court should exercise its discretion to reach ajust

and equitable result and direct that no appellate costs be allowed should the

State substantially prevail on appeal. 



This court should vacate the trial court' s order of :E r ina.t:icrn ii:ce arc

drug coin and remand for a new hearing M front of a different j edge. In the

alternative, this court should vacate; the $ 30. 00 drug court :Fee the trial soul -t

included in the defendant' s legal financial obligations. Final Iy, should thea

state prevail on appeal the couul should feftain. from the iMp+9si60n. of costs

on appeal. 

DATED this
Yd

day of Tone,, 2016. 

Respectfully sluhmitled,, 

loin. A..% Ia,ys, ado. 1665

Afforn, y for Appel I ant
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AP " IE:XM[. 

WASHINGTON

A„"%TJ'C'' _.'E 1, § J; 

No person shall be depriveil oflifie, lil:,zxty,, or property, wi.tliout duo
process of later. 

U,NITlED STA1"ES (- A )NS'1' l[T')° l 7[ 

FOUiRTElEN' I'Ll: AME11 PV11-K.Mir

All persons born or naturalized in the subject to the

jurisdiction thereof., are citizens ofthe l.Jnitr;,d .°'$: ttt ;t and. of the State dr'rherein

they reside. No State shall make or ejvCorc' c € rr:ry fi-A • which sf1a11. abridgc the

privileges or immunities of citizens of the Una ted states; nor sh'al1 any State. 
deprive any person of life, liberty, or property, withor rt du.,' l-,'roceSs of law; 
nor deny to any person within its jra.r• isdiction the eclaal protection of' the :lams. 
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R.CW 10,.6 l a IN

1) The court may require a defendant to pay ,. osts. Cbsts Yna 
imposed only upon a convicted defendant, ex_ce Pt for costs; imposed upon a
defendant' s entry into a deferred prosecution program, costs irnlaosed caponr an
defendant for pretrial supervision, or costs imposed upon a deie;nclant ic, r

preparing and serving a warrant for failure to appear. 

2) Costs shall be limited to expenses speciail, incurrecl b, tine state
in prosecuting the defendant or in. administerina i: he de; fwrred prost,:crrtien
program under chapter 10. 05 RCW or pretrial Supervision. The- canny:}t

include expenses inherent inprovidingraconstitutionally a:aaranrr[. rued jrarytri i: l
or expenditures in connection. with the maintenance- and operation of
government; agencies that inust be rriade by the pull ie irrespective of specific
violations of law. Expenses irrcurTed ccr ser), i>rng of warrants for failure to
appear and jury fi-,c, s under RCW 10. 46. 190 pray be included in costs the
court may require; a defendant to pay, Casts for adrr i:nis'terinig a delc, rrcx
prosecution ma:Y not exceed two hundrr., fifty dollans, (-'. ost.s forr

administering a pretrial supervision. other th.ari a. lrretrizil el€.ctwiiic.: alcohol. 

monitoring program, drug monitoring program, or 24/7 sobriety prol!rarn.rnry
not exceed one hundred fifty dollars. Costs for prelraritng and.. servirtg, a
warrant for failure to appear may not exceed one hundred dollars. Costs of
incarceration imposed on a defendant convicted of a m isdenr,ieanor ora gross

misdemeanor may not exceed the actual cost cai' inc:a rcer tion., lrr no case iriny
the court rewire the offender to pay more than oiirio hundred doI irs l:reir day
for the cost of incarceration. Payment of other coulb-ordere -d Grnancial
obligations, including all legal financial obligations and costs of Supervision
take precedence over the payment of the cost of iricarce:ratiorr ord„ reel. by t:li
court. All hands received :fromm defendants for the cast of i.ncarc„ ration in the

county or city jail roust be remitted ::or crinninal j ustice put -poses to tl:rc coi iril;F j
or city that is responsible for the de,f ndanl s jail. posts, rC'o sts innpose:cl
constitute a judgment against a defen.darrt and surviv: a. cLs-.m.issurl of the
underlying action against the defendant. However, if the deR ndaa.><nt is

acquitted on the ranaderlying action, the costs for preparing and serving; a
warrant fbr failure to appear do not su.rVive the acquittal, and tl:ne j ind.gcnent
that such costs would otherwise arnsfitute shall l -se vacatecl. 

3) " he court shall not order a. defendant to pay costs , kr:rlc„ ss the
defendant is or will be able to pay thera. Ina deterniin7ing tlr+ arnounnt and

method of payment of costs, the court shall take account: c, f the f-inaanci,.. 
resources of the defendant and the nature of the burrlcnE that: lrsaym.e-rt i -D fc„ cs is



will impose. 

4) A defendant who has been ordered to pay costs anEl •€ ho is ra.ot .n

contumacious default in the payment thereof may at any turn petition t:lt,, 
sentencing court for remission of the payment of costs or o:f Mr.y
portion thereof. Hit appears to the satisfaction ofthe courttkirt pa.ynlc:nt of, 

the (amount due will impose manifest hardship on the def€a: idant or tha- h
defendant' s immediate family, the court may remit allor purl, oE'tht
due in costs, or modify the method. of payment under 1= i CW 10. 01. 1 " 10. 

5) Except for direct: costs relating to evaluating and 9: ii,c, 
court:, prosecutor, or defense counsel regarding a defendlant' s to

stand trial as provided in RCW 1. 0. 77060, this section shall not c-Tpl y1 to cc)sls

related to Medical. or mental health treatment or seit / ices a defi,-.ndarrl: re;ceil a, t; 
while in custody of the secretary of the depart-nent (.)f social. artd - teafth

services or other governmental units. This section shall not. prevent t:he

secretary of the department of social and health sero ic, es or r,> th. r
governmental units from imposing liability and. seek:in, ; reirrtburserttent ftor-rt. 
a defendant con:irncitted to an appropri,ato fkility as provded ii
10. 77.084 while criminal proceedings are stayed- This section slx i. d also .rtcct; 

prevent
governmental units from imposing liability on def€,rdatits fior costs

related to providing medical or mental health treatment while, t: to tllcaf' r€ lay t
is inthe governmental unit's custody. Medical or mental heaP11th a: xeatrnenr ar_d
services a defendant receives at a state hospital or other facil.ily a:r ; aaot <:a cwd. 
ofprosecutionand shall be recoverable under ILC W 10. 17. 250 and D.4I 8 00, 

chapter 43. 20B RCW, and any other applicable statute, 
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COURT OF APPEALS OF WA SIIINGTON, IDIVIS110N Il[ 

STA' T' E OF WASHINGTON, 
Respondent, 

VS. 

LINDA K. HARPER, 

Appellant. 

NO. 8442 -11 - II. 

AFFIRMATION

OF SERVICE

The under signed states the Co'llowing under penalty ofperjury under

the laws of Washington State. On the date below, I personally r - f ied and/or

placed in the United States Mail the Brief of Appellant with this Afli:rr ation

of Service Attached with postage paid to the indicated parAies: 

Ms Carol Laverne

Thurston County P' rosecutor' s Oft -'Ce
2000 Lakeridge Dir. S. W., Building 2
Olympia, WA 98502

lavanc-( )co. tl urston: vva. us

2. Linda K. Harper, No.387952

Washington Corrections Center

9601 £3ujacich Road NW

Gig Harbor, WA. 98332- 8300

Dated this 3"' day of .lune, 201 ti, at Lon gyiew, )YA. 

47- 44
C iane (,--. hays
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HAYS LAW OFFICE

June 03, 2016 - 3: 42 PM

Transmittal Letter

Document Uploaded: 5 -484421 -Appellant' s Brief.pdf

Case Name: State v. Linda Harper

Court of Appeals Case Number: 48442- 1

Is this a Personal Restraint Petition? Yes @ No

The document being Filed is: 

Designation of Clerk' s Papers Supplemental Designation of Clerk' s Papers

Statement of Arrangements

Motion: 

Answer/ Reply to Motion: 

p Brief: Appellant' s

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: 

Hearing Date( s): 

Personal Restraint Petition ( PRP) 

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Petition for Review ( PRV) 

Other: 

Comments: 

No Comments were entered. 

Sender Name: Diane C Hays - Email: iahayslaw() comcast. net

A copy of this document has been emailed to the following addresses: 

lavernc@co. thurston.wa.us


